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Issue 2

COURT REPORTS

Cameron v. Navarre Farmers Union Coop. Ass'n, 76 F. Supp.2d 1178
(D. Kan. 1999) (holding on government's motions to dismiss that: (1) the
issue of costs for alternative water supply under the National Contingency
Plan raised fact issues; (2) the issue of the government's qualification
under CERCLA's pesticide exemption raised fact issues; and (3) the
government's sovereign immunity defense was premature).
Twelve families ("families") who resided in Navarre, Kansas, alleged
that pesticide products that the defendants, the United States Department of
Agriculture Commodity Credit Corporation ("USDA") and the Navarre
Farmers Union Cooperative Association and the North Central Kansas
Cooperative Association ("Coop"), used and stored on a nearby grain
storage facility contaminated the groundwater underlying their properties.
Because of the groundwater contamination, the families incurred expenses
for an alternative water supply, which they would need indefinitely.
The families filed a cost-recovery action under the Comprehensive
Environmental Response, Compensation and Liability Act ("CERCLA")
against the USDA and the Coop seeking a judgment for more than $1.5
million plus costs. In order to recover under CERCLA, a plaintiff must
allege: (1) defendant was a "covered person" within the meaning of
CERCLA; (2) a "release" or "threatened release" of any "hazardous
substance" from the site in question has occurred; (3) the release or
threatened release caused plaintiff to incur costs; (4) plaintiffs costs are
"necessary" costs of response; and (5) plaintiff's response action or
cleanup was consistent with the National Contingency Plan ("NCP").
Both USDA and the Coop denied liability and denied the families had
suffered actionable damages. The Coop, however, filed a cross-claim
against the USDA for contribution in the event the plaintiffs were
successful on their CERCLA claims.
The United States ("the government") intervened on behalf of the
USDA, and moved to dismiss the families' claims for two reasons: (1) the
defendants' activities fell within CERCLA's pesticide exemption; and (2)
the plaintiffs failed to state a claim. The government also moved to
dismiss the Coop's cross-claim because: (1) CERCLA preempted the
Coop's common law theories; and (2) the Coop failed to identify a
sovereign immunity waiver.
First, the government argued that CERCLA's pesticide exemption
applied because the pesticide, a grain fumigant, was registered under the
Federal Insecticide, Fungicide, and Rodenticide Act ("FIFRA") and USDA
and the Coop applied it appropriately and in the customary manner. The
court stated that the government bore the burden of proof. The court found
that no proof existed that the fumigant was FIFRA-registered or that the
defendants had applied it in a customary manner.
Second, the government argued that the families failed to state that the
costs incurred for an alternative water supply were "necessary" and
"consistent" with the NCP. When considering this motion, the court
determined that a fully developed record had to exist before it could
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determine consistency with the NCP. Because the court found that a fully
developed record did not exist, it concluded that the NCP issue was not
ripe.
Finally, the court found the government's cross-claim and sovereign
immunity issues were premature given the liberal pleading standards and
the Coop's intent to amend its cross-claim if the families amended their
complaint to assert tort claims against the Coop pursuant to the Federal
Tort Claims Act. Therefore, the court denied without prejudice the
government's motions to dismiss.
Kris A. Zumalt
South Port Marine, LLC v. Gulf Oil Ltd. Partnership, 73 F. Supp.2d
17 (D. Me. 1999) (holding that under the Oil Pollution Act of 1990
damages are not limited to physical property and may include goodwill and
other intangibles if adequate evidence was presented to show actual loss).
South Port Marine ("Marina") filed suit under the Oil Pollution Act of
1990 to recover e images from a Gulf Oil ("Gulf") gasoline spill. A jury
verdict in favor of the Marina awarded $181,964 for property damage,
$105,000 for lost profits, and $300,000 for loss of goodwill and business
stress. Subsequently, Gulf filed a motion for judgment as a matter of law
or, in the alternative, for a new trial.
The district court granted Gulf's motion for judgment as a matter of
law on all but the granting of $15,000 of lost profits, and eliminated the
judgment for the entire $300,000 for loss of goodwill and business stress.
The statute allowed an injured party to recover for economic losses
resulting from destruction of real or personal property. The court stated
that "personal property" included intangible assets. Therefore, damages
for loss of goodwill and business stress were permitted. However, in this
case, the Marina did not present adequate evidence to prove future lost
profits or the loss of goodwill. The basis for the majority of the $105,000
of lost profits was a plan prepared by one of the owners of the Marina.
The plan included dredging of the Marina to cut down on draft, and for
expansion by twenty-five slips. Due to the lack of evidence of market
demand for the twenty-five additional slips, the Marina could not recover
the $90,000 of the lost profits attributed to the additional slips. The court
did award $15,000 of the lost profit damages for future slip revenue from
customers who left slips due to the spill.
The court stated the Marina was entitled to recover the decline in fair
market value ("FMV") due to the dock damage under goodwill but ruled
the evidence for assessment was inadequate. The Marina accountant
valued goodwill at $100,000, but he never provided any evidence that the
spill reduced goodwill to zero or by any other amount. The accountant
provided the figure of $150,000 as the amount of damages attributable to
business stress. He provided this amount as the reduced price a purchaser
would pay for the Marina. However, the accountant did not provide any

